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Conventional wisdom suggests that promoting self-determination for peoples and
protecting the human rights of individuals are competing priorities. However, many
recent international human rights documentsinclude rights of peoples in their lists
of basic human rights. In this paper, | defend including at least one peopl€'s right,
theright to self-determination, inthelist of basic rights. Recognizing that self-deter-
mination is aconstitutive element of human dignity casts state sovereignty in adif-
ferent light, with interesting consequences both for international law and for
philosophical debates about the rights of minorities.

Introduction

Conventional wisdom suggests that promoting self-determination for peoples
and protecting the human rights of individuals are competing priorities. Securing
individualsintheir human rightsis said to requirelimits on therights of their peoples
and vice versa. However, many recent international documents have included rights
that are traditionally thought to be rights of peoples in their lists of universal human
rights. 1These documents treat peoples' rights and the rights of individuals as not
only mutually supporting but mutually necessary.

In this article | defend the inclusion of at least one peoples' right in lists of hu-
man rights: the right of all peoples to self-determination. Treating an interest of
peoples like self-determination as a constitutive element of human dignity raises
practical worries about the stability of the international system, and philosophical
worries about potential conflicts between individuals and peoples; but these can be
defused. One of the benefits of this approach isthat it casts state sovereignty itself
inadifferentlight, with interesting consequences both for international law and for
philosophical debates about the rights of minorities.

The term "peoples" occurs frequently in what follows. Let me forestall before
proceeding a certain misunderstanding of the role that notion plays in the argu-
ments presented below. | do not presuppose in what follows any particular defini-
tion of the term "peoples.” | argue that the right of all peoples to self-determination
isauniversal human right of persons to make decisions in concert with others as a
group and for themselves. While the argument does assume that there are cases in
which it is of fundamental moral importance for individuals that decisions about an
area of their lives be made in concert with specific others, it does not assume that
this in turn requires that those individuals be tied to one another in any particular
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way. The argument for ahuman right to self-determination given here is thus com-
patible with views that limit the use of the term "peoples” to sets of persons that are
tied together in aparticular way (e.g., by acommon history, acommon language, or
a common conception of self); but it does not require such a view. In fact, it opens
the door to a line of argument in which prior definition of the term "people" is no
more necessary to an understanding of the human rights of peoplesthan isthe prior
definition of the term "person" to an understanding of the human rights of
individuals.2

Self-Determination as a Human Right

To say that self-determinationis auniversal human right isto say two things that
arecontroversial ininternational law: that self-determinationisaprinciplethat con-
strains states in their behaviour within their domestic realm, and not only in their
behaviour toward other states and territories outre-mer; and that one can coherently
include peoples' rights among the universal human rights.

Universal human rights are the constitutive elements of a special set of consider-
ations: capacities, interests or activities which are of such universal and fundamen-
tal importance to human beings as such that securing persons in the enjoyment of
these as rights should be adopted as an end in itself. Achieving this purpose--
securing people in their development or enjoyment of capacities, interests, or ac-
tivities vital to them--may, as amatter of contingent fact, require one to protect and
to promote interests, capacities, and activitiesthat are not of vital importance taken
on their own, but as a matter of fact are necessary to protect and to promote ele-
ments of the basic set (derivativerights). But the universal rightsjustify constraints
on state behavior on their own merit, and not only in virtue of their contribution to
other (more fundamental) interests, capacities, or activities.3

Both elements of the basic set of universal rights and activities, capacities, and
interests that are important contributions thereto (what | call derivativerights) give
riseto particular claims.4Particular claims are states of affairs that must be secured
as amatter of universal human right, even if thisisonly for a specific set of persons
or only because of specific social, historical, or institutional facts. In short, the
basic set of rights grounds derivativerights, and both of these giverise to particular
claims.

Initself, naming groups as well as individuals as bearers of human rights is not
radical. It articulates in a principled way an idea that has influenced the develop-
ment of international norms for quite some time.5Explicitly naming peoples as the
subjects of human rights is somewhat of a departure from the wording of many
human rights documents, but it is still consistent with existing international norms
and practice and can certainly be incorporated into the international bill of human
rights without doing violence to its underlying framework.6

However, saying that self-determination of peoples is a universal human right
goes beyond merely incorporating groups into international human rights discourse.
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If self-determination is a universal right, then it is a right of all peoples, and it
constrains states on its own merits and not because of a contingent empirical con-
nection between respecting self-determination and respecting other (more impor-
tant) interests. This implies that states must refrain from attempts to assimilate,
submerge or otherwise manipulate the organization, culture, and development of
"insular minorities" (communitieswithintheir borderswho areculturally, religiously,
or linguistically distinct) 7not just as a matter of human right, but because it is a
universal human right of minority communities to determine as a community and
for themselves the terms on which they associate with the government that hosts
them. To interfere with self-determination is to fail to show respect for a basic
component of human dignity. This makes it awrong of the same sort and serious-
ness as a failure to respect a person's physical integrity or ability to think for her-
self, sothat interferencewith self-determinationwrongsthe personsinvolved directly,
over and above any wrong done them by such action's undermining of other of their
rights) In short, on this view, considerations of self-determination may stand as an
argument in addition to arguments based on legal, constitutional, or treaty rights
for governing arrangements such as special representation, the protection of lan-
guage, and access, use, or ownership of land.

M ost philosophical theories of minority rights treat self-determination as, at best,
aderivativeright, and perhaps only aparticular claim. For example, Will Kymlicka
defends the rights of national minorities as a response to unequal circumstances;9
and Allen Buchanan argues that the strongest case for according collectiverights to
indigenous peoples is"that they are needed as special protections for the distinctive
interests of indigenous peoples and other minorities--typically as a result of his-
torical injustices perpetrated against them."1~On these (derivative) justifications,
the fight of self-determination, has an (historically contingent) empirical relation-
ship to securing human dignity and that iswhy it is appropriate to talk about aright
of peoples to self-determination that must be respected as a matter of human right.
Unlike the universal interpretation (in which self-determination is a fight of all
peoples, regardless of their circumstances) derivative interpretations present self-
determination as a special right that peoples acquire as subjects of past injustice, or
by special arrangement because of special circumstances, historical accident, or a
negotiated compromise.

Three Reasons for Preferring the Universal View

The universal view is preferable for (at least) three reasons: it offers a more
realistic view of the role communal decision-making plays in individuals' lives; it
recognizesthat individuated human rights leave a substantial and worrying amount
of power in the hands of states; and it relies on a more realistic view of intra-state
political relations.
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Communal Decision-Making in the Life of an Individual

Human lives are lived in concert with other people, and not just in separation
from them, and this is true not only symbolically but materially as well. Many of
the decisions | make regard aspects of life that | share with specific others, and
features of myself that tie others to me. Because of this, living a lifethat | can call
my own as an individual requires that | live alife in concert with those to whom |
am tied that we can call our own. This requires not only collectivedecision-making,
but also the ability to make that decision-making effective. Sometimes, consulting
with other members of a substate group and answering to those others for decisions
| have made is a matter of justice, because the fact that we share aspects of life
means that my actions impact them and their actions impact me in specific and
immediate ways. When thisisthe case, it may well be wrong for state-level govern-
ment to pre-empt substate decision-making. Self-determinationis an essential con-
dition for groups of persons whose lives are closely integrated to determine for
themselves how their collectivelife develops and what future courseit should take.
This is what makes it a basic element of human dignity.

For example, suppose | own and live in a condominium complex. My ability to
make decisions in my own life will be affected by my ability to influence decisions
about the schedule and terms of work on the building, use of facilities, exterior
decoration, as well as other factors. This is apoint about the practicality of manag-
ing interdependence; it does not depend on claims about identity or the psychology
of choice. Membership in aminority community differsfrom ownership of acondo
in important regards; but most of the differences seem to make independent deci-
sion-making by a minority community more important to the ability to plan one's
own life, not less so. Individuals rarely choose to be part of a minority community;
and such membership isnot a severable good that one may sell on the open market.
Lives within a minority community are often closely integrated and the members
are tied together in a variety of ways. Members of minority communities are often
discriminated against simply because of their membership; and governments often
see the mere existence of their communities as a barrier to national projects and
unity. The common life of a minority community often includes much more than
property, and the decisions such communities make about organization and admin-
istration may affect individuals' ability to maintain family ties, develop intimate
relationships, and learn and practice a livelihood.

This centrality of communal life forms in structuring the paths of action that an
individual may pursue is the core of the case for treating self-determination as a
universal human right. Self-determination is a group's right to make decisions to-
gether andfor themselves about the conditions and terms that govern shared as-
pects of life. Most significantly, it is the right to make those common decisions
stick. The more extensive and integrated agroup of persons' common life, the greater
the range of activities, institutions, and conditions of life that they will have to be
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able to determine together and for themselves for each to describe the life she de-
velops as genuinely her own.

Self-Determination and the State

Derivative interpretations do not pay sufficient attention to the fact that at its
heart, self-determination is about governance. In particular, self-determination is
about the scope of state-level authority and the range of activities in which state-
level decisions may override community-level ones. When one says that a group
has the fight to limit state-level pre-emption only derivatively or as aresult of spe-
cial circumstances, one places the burden of proof in disagreements over the scope
of state authority with the group. This effectively lengthens the chain of argument
necessary to establish government malfeasance in specific instances, and weighs
the scales in favor of state-level decision-making and against substate groups when
the evidence is not decisive.HIn short, derivative interpretations empower states.

In contrast, to say that groups have the universal human fight to limit states' pre-
emption of local decisions is to place the burden of proof with states in cases of
disagreement.~2This reduces the resources that governments have to resist con-
straints on their behavior with respect to groups. It shortens the chain of argument
for groups attempting to establish that specific government actions undermine hu-
man dignity. And it gives the benefit of the doubt to substate decision-making in
cases where the evidenceis not decisive.

Empowering states makes sense if one assumes that strong, centralized authority
is one's best bet for the protection and promotion of human dignity. But of course
that is avery big assumption, and it isnot at all clear that derivative interpretations
have aright to it. 130ne might reply that derivative interpretations are not intended
to make self-determination less threatening to states, only less threatening to indi-
viduals (in particular, individual s within minorities). Tothis, | offertwo observations.

First, it isillusory to think that one can weaken aright's importance vis-g~-visthe
rights of other individuals without this having an effect on the extent to which it
constrains states. These days it is rare for a state to argue that it may violate a
human right "just because." States rather argue that they must act asthey do, even if
that seems to violate a fight because their obligation to protect the rights of other
segments of their citizenry requires it. 14Deflating or otherwise qualifying group
rights widens the scope for this kind of argument, and in so doing it widens the
scope for state control of minority communities. Second, describing self-determi-
nation, in particular, as "special" or "derivative" has the rhetorical effect of making
it seem less important than the rights of states. The rights that minorities are denied
when they fail to meet the criteria of derivative interpretations are not devolved to
individuals, but left in the hands of a state. In effect, states are left as the default
repository of al legitimate uses of collective power. This does more than simply
bolster states' powers to protect minorities within a minority; it establishes state-
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level organization and grouping as more a fundamental and appropriate site for
decisions than other levels of organization and grouping.15

On the face of it, choosing to strengthen the hand that states can play against
minority communities seems adangerous game. The crucial question is whether, as
ageneral rule, the risks involved are necessary to protect a minority group's mem-
bers from one another. In effect, derivative interpretations lay their human rights
bets with states. In contrast, the interpretation of self-determination argued for here
lays its bets not with groups but rather against states. The universal view does not
inflate the rights of groups to match those of states; it deflates the rights of states to
make room for groups. To see how this is so, it is useful to ook at the pragmatic
argument against self-determination's weakening of state authority.

Intra-State Politics

Some interpreters of international law argue that self-determination of peoples
ought to be read as a purely conventional right that extends only towards nation-
states, occupied territories, and colonized peoples. Thejustification for this is pri-
marily pragmatic. The system (which isassumed to be worth preserving) isdesigned
for nation-states; in most cases, recognizing new claims to statehood undermines
the ability of the nation-states to function as such internationally; consequently one
ought not (in most cases) to recognize new claims to statehood. Occupied territo-
ries and colonized peoples are special cases: recognizing their claims not only en-
hances the functioning of the system, it may be necessary to maintain the system's
plausibility. So if the system will function better for groups of that type being able
to claim aright of independent statehood, then aright to self-determination ought
to be extended. Who has a right to self-determination is grounded in facts about
what makes for a state, and how best a system in which states exist may promote
peace and stability.16

There are two things to note about this line of argument. Self-determination is
equated with statehood; and the value of substate decision-making is subordinated
to the value of maintaining the integrity of state-level units. 1I7This line of argument
opposes treating self-determination as a universal right because to do so seems to
undermine the overall system by undermining the primacy and inviolability of the
rights of states.m

A universal human right to self-determination undermines states' standing in
two ways. First, it implies that indigenous peoples, national, ethnic, and linguistic
minorities, and other substate groupings have independent status under interna-
tional law. Second, it implies that such groups ought to be given independent status
because of their constitutive role in human dignity. Collective actors other than
states get independent legal status; and they get this status through international
human rights law. This undermines states' standing as the ultimate representative
and authority within an internationally delimited jurisdiction.

Such undermining of states' standing is argued to make for a system that is un-
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stable and impractical. How, itis asked, can the international system be expected to
remain stable with so many groups claiming rights to decide for themselves the
rules and political institutions that apply? A special or derivativefight of self-deter-
mination can limit potential claimants by tying recognition to the system's overall
stability. In contrast, ahuman right to self-determinationthat is universal has no in-
principle limit on the number and variety of groups that may claim it. The dooms-
day scenario that isusually invoked is of widespread instability as existing political
systems are broken up by a plethora of mini-states. This scenario suggests that a
universal human fight of self-determination entails the extension of full rights of
statehood to every group that wants them. In fact, however, such an outcome is
neither necessary nor likely?9

First, as S. James Anaya has pointed out, if self-determination is a human right,
then like all other human rights, and like the rights of states, its content will be
limited by a requirement of consistency with the rest of the international bill of
rights.2~This makeswhat is at issue in self-determinationclaims not whether substate
groups may do whatever they like with respect to persons who fall within their
jurisdiction, but rather whether the next avenue of appeal for an individual who is
unhappy with substate decision-making or policy in aparticular instance should be
viathe state or via some other (either nonstate or suprastate) mechanism.

Second, international tribunals and organizations have historically taken a very
conservative approach to attempts to dismember a pre-existing state, in part out of
respect for the principles of territorial integrity and collective security.2~This means
that it is very unlikely that the international solution to a disagreement between a
state and substate group over legitimatejurisdiction would be the creation of anew
state.

Third, many representatives of minority groups start out demanding much less
than an independent state and escal ate their demands only in response to state re-
pression. 2This suggests that the absence of an option between full statehood and
full couverture under the legal personhood of the state may be a contributor to
secession movements and Balkanization, and not a bulwark against it. As lan
Brownlie notes, in practice, claiming a fight of self-determination need not be a
first step to secession or statehood. 23

In fact, most states already exhibit overlappingjurisdictions and multiple sites of
governancethat are not mutually exclusive and in whose dealings with one another
no one party may claim the final say. Moreover, international human rights norms
already compel states to answer to someone outside their borders for behavior and
policy within it. In short, a universal human fight to self-determination does not
create an international system in which states comprise multiple and overlapping
levels of governance. Such a system already exists.

This internal multiplicity tends to be glossed over or ignored in discussions of
the operation and foundations of international legal principles.241n this regard, a
universal right to self-determination does require an important change: that interna-
tional legal principles explicitly acknowledgethat political authority within states
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may be multiply located and organized in non-hierarchical tiers such that authori-
ties at one level are not necessarily subsumed in their entirety by larger groupings.
If self-determination is a universal human right, then states' internal multiplicity is
normal, and may even be desirable--a symptom of the absence of repression. In
this, a universal right to self-determination does undermine state authority as we
know it.

However, undermining state authority as we know it and undermining states per
se are not equivalent. Pragmatic arguments against undermining states' standing
make self-determination seem like something that only a select number of groups
may have by reducing it to the bundle of rights traditionally associated with inde-
pendent statehood. In contrast, demands for political autonomy within or in concert
with existing states insist that the international system can deliver something differ-
ent: governing authorities that have substantial positive obligations without the com-
pensation of exclusive authority. This provides more scope for groups to limit the
behavior of a state, not by handing them all the privileges of statehood, but by
limiting the privileges that statehood entails.

Two Worries

In this paper | have assumed that there are interests of groups as such that are
important enough to be considered basic to human dignity. There is a widespread
worry that properly speaking, a human right ought not to be grounded in the inter-
ests of groups per se, only in those of individuated persons (even if such persons
may sometimes have to use the fiction of a group to effectively claim their rights).
After all, the whole point of human rights is supposed to be to protect individuals
against predatory behavior. And people have repeatedly shown themselves more
likely to behave predatorily when acting in and on behalf of groups.

There are two separate concerns here. One isthat if commitment to human rights
means anything, it must mean that there are limits on the actions and decisions that
institutions and institutional actors may pursue.25Allowing the interests of groups
as such to ground human rights seems to commit one to treating collective actors as
inviolable and entitled to the same independence of judgment with respect to their
sub-parts that isusually accorded to individual persons. Grounding rights in groups'
interests seems straightforwardly to conflict with respecting the separateness of the
individuals that make them up.

This concern can be defused by recognizing the difference between groups (irre-
ducibly collective subjects) and the entities or persons acting on a group's behalf.
That a human rights document's language recognizes collective subjects is not to
say that the document implies that the specific organizations and institutional ac-
tors who wilt in many cases wield the rights of those subjects cannot be understood
asproxies. Itispossibleto deny that particular actors may wield aright on agroup's
behalf without denying that there is a right to be wielded. This, in effect, was the
reasoning behind denying membership in international organizations to South Af-
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rica during the latter years of apartheid. The massive and consistent violation of
human rights within the state, in combination with its exclusion of the majority of
the population from a say in the workings of government, were taken to make it so
implausible that those who claimed to speak for South Africa's population actually
did so that it was incompatible with acommitment to the principle of self-determi-
nation to accredit members of the South African government as legitimate repre-
sentatives of South Africa56

The heart of the issue is adifferent worry: that the interests persons have as part
of a collective subject--as part and only as part of a group--are not sufficiently
important to establish human rights on their own account. After all, rights imply
constraints not just on institutional actors like states but on other individuals. The
worry isthat imposing constraints on individual persons---especially on fellow group
members--requires much more to be at stake than the interests that individuals
typically have as part of a group can muster.

Yetitispossible to conceive of interests that persons have as part of a group that
are important enough to justify imposing constraints on fellow group members but
neither reduce to individuated interests nor presuppose the absence of dissent. Con-
sider cases of communal ownership of land, or of cultural resources. In such cases,
to be effective, a fight of the group as an irreducible collective to make decisions
about land use (or to determine when rituals may be performed, or how symbols
and techniques may be used) must include a right to constrain the behaviour of
members as well as outsiders in certain regards.

For example, agroup fight to determine land use may mean that | must conform
to a group decision forbidding the planting of potatoes, even though | desperately
want to plant potatoes. The reasons that my fellow group members give me for
restricting the use of potato growing may not make sense to me. Or they may make
sense as a general prohibition, but not (I believe) in my particular case. Unless the
group's right can be conceived as |legitimately restricting persons within the group
as well as those outside of it, my fellow group members will have difficulty pre-
venting me from ignoring their proscription. But intuitively, it seems that my rea-
sons for wanting the capacity to ignore that proscription on potato growing matter
a lot to whether | ought in fact to be able to do so. If my reasons for wanting to
ignore the proscription do not reflect avery important interest, capacity or activity
of mine, it seems hard to justify curtailing the capacity of my fellow group mem-
bers to pursue an activity that is very important to each of them (deciding in com-
mon how land we all own isto be used) simply because their interests are shared
and mine is individuated.

This example illustrates how the ability to make communal decisions about an
aspect of life and to make those decisions stick can be just as important as the
ability to make personal decisions. Recognizing this possibility--that who has a
say in decisions that affect communal organization and resources can be part of
what it isto make decisions about the concrete, material terms on which one's own
lifeislived--points up acrucial assumption about group integrity that underwrites
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the worry about groups' interests outlined above: that their impact on a person's
day-to-day life is simply not as tangible or specific as the impact of individuated
interests.

In fact, however, interests one has as part of a collective subject can have as
important an impact as interests one has on one's own. For example, one of the
reasons that self-determination of peoples is so important to indigenous groups is
that the state and status of a people is reflected in the lives of its membersin very
specific and tangible ways. Some of the most destructive effects of governmental
violations of the rights of indigenous persons are the devastation of the community's
infrastructure and demographic base, which undermines their ability to organize
effectively the day-to-day conduct of their communal life.27

In particular, many of the harms individuals experience result from persons in a
dominant group failing or refusing to believe that members of a minority havein-
terests of their own, in separation from the dominant group's or are capable of
identifying or pursuing interests without dominant tutelage. The problem in these
cases does not liein the beliefs or sense of self of members of the minority; it liesin
the beliefs and sense of self of those who identify with the nation or people of the
state. In such a context, intra-group dependencies (and the vulnerabilities that ac-
company them) are often intensified, and liability to predation from fellow group
members may be perceived as the | esser of two evils or the price of protection from
the risks of a hostile social environment.23

Self-Determination as a Universal Human Right

Time and again, one of the first steps in denying that certain types of individuals
have rights at all has been to deny that the groups in whichthose individuals partici-
pate can be trusted to make decisions, either because they are inherently vicious
and untrustworthy or because they are historically backward and incapable of self-
governance. As an empirical matter, hostility to self-determination and violations
of rights to physical security, political participation, equality before the law, and
other human rights tend to go hand in hand. 29Realistically, it is hard to imagine a
state that consistently respects the rights of al the individuals within its borders
without respecting the rights of the peoples of which those persons are members.
Justifications for oppression of persons in collections usually mirrorjustifications
for their oppression as individuals. 3~

This suggeststhat international documentsthat treat self-determination of peoples
as a universal human right are correct to do so not just for pragmatic reasons, but
because respect for the peoples in which individuals participate is partially consti-
tutive of respect for them as persons. On this way of thinking about what makes for
adignified human life, it isproblematic to treat states as the primary and exclusive
repository of legitimate political authority. Instead, this way of thinking about hu-
man lives suggests that states as much as other communities should have tojustify
their claims to be the appropriate level for decision-making; and that they should
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have to do so by reference to the role that state-level social organization plays in
individuals'lives.
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tional Law (M. Nijhoff Publishers: Dordrecht, The Netherlands, 1991); Hurst Hannum, Au-
tonomy, Sovereignty, and Self-Determination (University of PennsylvaniaPress: Philadelphia,
PA, 1990), especially Chapters 3 and 4; Antonio Casesse, Self-Determination of Peoples: A
Legal Reappraisal (Cambridge University Press: Cambridge, UK, 1995), especially Chapter 5.
For ageneral discussionof theimportance of self-determinationto i ndigenoushumanrights see
S. James Anaya, | ndigenous Peoplesin Inter national Law (Oxford University Press: New Y ork,
1996), especially Chapters 3 and 4.

Will Kymlicka, Liberalism, Community and Culture (ClarendonPress: Oxford, UK, 1989).
AllenBuchanan"TheR~ ~ C~ Rightsinthe The~ ~ Indigen~ Pe~ Rights"'
Transnational Law & Contemporary Problems 89: 3(1993), 104. Buchanandevelops this view
specifically in relation to the international legal norm of self-determination in Justice, Legiti-
macy and Self-Determination: Moral Foundationsfor International Law. (Oxford University
Press: Oxford, UK, 2003).

For example, inLansmann v. Finland a group of Saami reindeer breeders argued that the Finn-
ish governmentviolated the fight to culture outlinedin Article 27 of the International Covenant
on Civil and Political Obligations (the ICCPR) by granting logging concessions in areas that
reindeer normally use for winter grazing. The decision went against the complai nantsbecause
the Committeefoundthat the evidencedid not permit them to concludethat the logging conces-
sions constituted a pressing threat to the Saami's ability to herd reindeer. The Finnishgovern-
ment has taken this to indicatethat it need not change its policies with respect to loggingin the
area. Had the Saami been able to appeal to aright of self-determination, their claimto asay in
the distributionof logging concessions woul d have been easier to establish empirically. Lansman
v. Finland, CommunicationNo. 511/1992 and Lansman et al v. Finland, CommunicationNo.
671/1995, U.N. Doc. CCPR/C/58/D/67111995 (1996).

It is worth noting here that the core cases for a human fight to self-determinationare onesin
which states and substate groups disagree over which is the appropriate level for decision-
making. Insofar as individual shave complaintsin cases where the states and substate groups
agree about the appropriate level for decision-making, the issue is likely to be not so much
whether the level at which a decisionis made is appropriate but rather whether the decisionis
onethat is permitted to a governing agency, regardless of the level at which they operate. For
example, this was the case in Ballantyne v. Canada and Macintyre v. Canada, in which com-
plainants argued that language laws in Quebec restricting their ability to display commercial
signsin English violated their rights to freedom of expressionunder Article 19 of the ICCPR.
The complainantsdid not argue that the provincedid not have the fight to legislate restrictions
because it was not the proper level at which such decisions should be made; they argued that
governmentsought not to be permitted to make such decisions. See Maclntyre v. Canada, HRC,
Communication No. 385/1989: Canada, 5 May 1993 U.N. Doe CCPR/C/471D/38511989;
Ballantyne v Canada, HRC, CommunicationNo. 359/1989: Canada, 5 May 1993 U.N. Doc
CCPR/C/47/D/35911989.

For example, historically there seems to be some evidencethat the creation of strong, central-
ized power is acatalyst to vilificationand repression of minorities.

InBuckley v. United Kingdom, for example, the state party successfully argued that the decision
to interfere with a Gypsy complainant'sright to culture (by forbiddingher to park a caravanon
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her land) ought to be left to the state's discretionbecauseit invol ved atrade-offbetween compa-
rable interests (the complainant'sinterest in culture and the interest of local residentsin an
unobstructed countryside). See Case ofBuckley v. United Kingdom, European Court of Human
Rights Reference Number 00000664, Reports of the European Court of Human Rights 1996(1V),
23/1995/529/615, 25 September 1996, especially at B.14 (1), E.2 (74-84).

For an interestingdiscussion of indigenouspeoples' claimsas achallengeto this kind of statist
conception of rights see Richard Falk, " The Rights of Peoples (InParticular IndigenousPeoples)”
in The Rights of Peoples, James Crawford, ed (ClarendonPress: Oxford, UK, 1992), 17-37.
Thisisthe interpretationof self-determinationendorsed by Malcolm Shaw (see Malcolm Shaw,
International Law, 4~ed (CambridgeUniversity Press: Cambridge, UK, 1997) at 181-182: the
right of self-determinationis aright of nation-statesto maintai nthe independenceof their state,
and aright of populationswithin colonially governed territories to independence.

Infact, this reflects both avery conservativeview of theinternationallegal conventionsgovern-
ing the terms "peoples’ and "self-determination” and a very generous view of the political and
legal regimes governingindigenouscommunitiesin most parts of the world. For example, itis
not at all clear, given the legal and administrativeregimes that govern indigenouspeoples in
Canada, the United States, New Zealand, and Australia, that restricting the term "peoples" to
populationswithin a colonized or occupied territory would rule out treating indigenousgroups
as peoples.

Using the term "peoples" to refer to minority communitiesgenerally and " self-determination”
to include claims short of full statehood is not a big departure from existinginternational prac-
tice. For example, the increasingimportance of international human rights law has established
individual persons as subjects of internationallaw in addition to states. And regardless of whether
they count as colonized populations, there is a widespread international legal practice of de-
scribing indigenousgroupings as "peoples.” (See lan Brownlie, Principles of Public Interna-
tional Law, 5~ed. (Oxford UniversityPress: Oxford, UK, 1998), Chapter XXV; Malcolm Shaw,
op cit at 182-184.) The issueis not whether treating self-determinationas a human right is a
proper use of the terms "peoples’ and "self-determination” (ause that playerswithinthe system
can recognize), it'swhether itisagood use of those terms (ause that playerswithinthe system
should recognize).

Of course, to say that aright to self-determinationneed not imply aright to set up an indepen-
dent state does not mean that self-determinationdoes not imply such aright in many cases. It
might turn out that the realities of negotiating with a modern state are such that it must be in
principlepossiblefor agroup to claim a state of its own for that group to successfully negotiate
any measure of autonomy. If thisistrue, thenthe (basic) right of self-determinationwill imply
a (derivative) right to set up anindependentstate. Or it might turn out that the specific circum-
stances and history of many groups is such that having the option of establishingan independent
state is necessary for them to successfully negotiate any measure of autonomy. In this case the
universal right of self-determinationwill oftenimply aparticular claimto anindependentstate.
Thereis adso athird possibility: that the right to an independent state isimplied by something
apart from or in addition to the right to self-determination, such as the right to equality before
the law.

See S. James Anaya, Indigenous Peoplesin International Law (Oxford University Press: 1998),
pp 80-82.

For example, the United Nations 1970 Declaration on Friendly Relations seems to rule out an
unconditional fight to unilateral secession. See United Nations, Declaration on the Principles
of International Law Concerning Friendly Relations and Cooperation among States in Accor-
dance with the Charter of the United Nations, General Assembly resolution 2625, 24 October
1970. For a good general discussion of international norms governingunilateral secession see
Supreme Court of Canada, Reference re secession of Quebec [1998] 184 R.C.S. 217. For agood
discussion of international normsgoverningunilateral secession inrelationto indigenousself-
determinationsee S. James Anaya, Indigenous Peoplesin International Law, Chapter 3.

This was the case in the early days of the Russia-Chechnyaconflict, where it was not clear
whether the Chechens were after secession tout court or rather the fight to negotiatetheir rela
tionship with the USSR successor state on terms similar to those enjoyed by autonomousrepub-
lics such as Georgia. For a good discussion of the Chechen case see Gail Lapidus " Contested
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Sovereignty," International Security 23:1 (Summer 1998): 5--49. For a discussion of this as a
general phenomenon see Hurst Hannum, Autonomy, sovereignty and self-determination: the
accommodation of conflicting rights (University of PennsylvaniaPress: Philadel phia, PA 1996),
Chapters 1-2.

«n Brewrvie  Rightsf Pepees inIntemetienes Lave in TheRightssf Pepee  JamesCrawferd’

ed. (Clarendon Press: Oxford, UK, 1992) at 6.

For adiscussion of the difficultiesfaced by non-state groups in international law see Benedict
Kingsbury, "Claims by Non-State Groups in International Law," Cornell International Law
Journal 25 (1992) 482-513.

Thisisparticularly apparent in the way rights-based approachesare often characterized by con-
trasting them with utilitarian or communitarian views. See for example: Jack Donnelly, The
Concept of Human Rights (New York: St. Martin's Press, 1985), especially Chapter 4; Rhoda
Howard, Human Rights and the Searchfor Community (Westview: 1995).

For adetailed discussion of the South Africanand Southern Rhodesiacases as milestonesin the
elaboration of international norms regarding internal self-determinationsee Antonio Cassesse,
Sef-Determination of Peoples: A Legal Reappraisal (Cambridge University Press: Cambridge,
UK, 1995), Chapter 5.

See for example, Inter-American Commission, Report on the Stuation of Human Rights in
Brazil (1996), Chapter VI; Report on the Stuation of Human Rightsin Ecuador (1996), Chapter
IX, especially"The Impact of Development Activities"; Report on the Stuation of Human Rights
in Colombia (1999), Chapter X, especially section F "Megaprojects and their Impact on Indig-
enous Lands and Cultures."

On this see Uma Narayan, "Minds of Their Own: Choices, Autonomy, Cultural Practices, and
Other Women" in A Mind of One's Own: Feminist Essays on Reason and Objestivio; 2"aed., L.
Antony and C. Witt, eds. (Westview Press: Boulder, CO, 2002), 418-432.

For example, in Canada and the United States, policies regarding the removal of indigenous
children to residential schools and non-indigenous adoptive families(which in themselves con-
stituted violationsof anumber of human rights) were driven by adesireto end the existence of
independently functioning indigenous communities. Similarly, the motivation for attempts by
many statelegislaturesin the United Statesto eliminate | ndian gaming by re-writing state gam-
bling laws is a desireto curb the independent political and economic power that some of com-
munities which operate gaming facilitieshave been able to develop, and to divert some of the
economic revenue that such communities generate into state coffers for the benefit of non-
indigenous citizens.

This isin large part why treaty-monitoring bodies such as the CERD, the HRC and the Inter-
American Commissionregularly demand that state partiesincludeinformation on the status and
treatment of communities aswell asindividualsin their periodic reports on the implementation
of their treaty obligationsand why organizationssuch asthe ILO, UNESCO, and the OASinthe
Protocol of San Salvadorincludecollectivitiesas well asindividual persons as potential victims
of human rights violations.



